
42

12 CFR Ch. II (1–1–98 Edition)§ 221.4

for a period of 60 days following the ex-
change.

(h) Renewals and extensions of matu-
rity. A renewal or extension of matu-
rity of a credit need not be considered
a new extension of credit if the amount
of the credit is increased only by the
addition of interest, service charges, or
taxes with respect to the credit.

(i) Transfers of credit. (1) A transfer of
a credit between customers or banks or
between a bank and a lender subject to
part 207 of this chapter shall not be
considered a new extension of credit if:

(i) The original credit was extended
by a bank in compliance with this part
or by a lender subject to part 207 of
this chapter in a manner that would
have complied with this part;

(ii) The transfer is not made to evade
this part or part 207 of this chapter;

(iii) The amount of credit is not in-
creased; and

(iv) The collateral for the credit is
not changed.

(2) Any transfer between customers
at the same bank shall be accompanied
by a statement by the transferor cus-
tomer describing the circumstances
giving rise to the transfer and shall be
accepted and signed by an officer of the
bank acting in good faith. The bank
shall keep such statement with its
records of the transferee account.

(3) When a transfer is made between
banks or between a bank and a lender
subject to part 207 of this chapter, the
transferee shall obtain a copy of the
Form FR U–1 or Form FR G–3 origi-
nally filed with the transferor and re-
tain the copy with its records of the
transferee account. If no form was
originally filed with the transferor, the
transferee may accept in good faith a
statement from the transferor describ-
ing the purpose of the loan and the col-
lateral securing it.

(j) Action for bank’s protection. Noth-
ing in this part shall require a bank to
waive or forego any lien or prevent a
bank from taking any action it deems
necessary in good faith for its protec-
tion.

(k) Mistakes in good faith. A mistake
in good faith in connection with the ex-
tension of maintenance of credit shall
not be a violation of this part.

(l) Lack of notice of NMS security des-
ignation. Failure to treat an NMS secu-

rity as a margin stock in connection
with an extension of credit shall not be
deemed a violation of this part if the
designation is made between quarterly
publications of the Board’s List of OTC
Margin Stocks and the bank does not
have actual notice of the designation.

[Reg. U, 48 FR 35076, Aug. 3, 1983, as amended
at 49 FR 35758, Sept. 12, 1984; 52 FR 35683,
Sept. 23, 1987; 56 FR 46111, Sept. 10, 1991; 56
FR 66120, Dec. 20, 1991]

§ 221.4 Agreements of nonmember
banks.

(a) Banks that are not members of
the Federal Reserve System shall file
an agreement that conforms to the re-
quirements of section 8(a) of the Act
(See Form T–1 for domestic nonmem-
ber banks and Form T–2 for all other
nonmember banks) prior to extending
any credit secured by any nonexempt
security registered on a national secu-
rities exchange to persons subject to
Part 220 of this chapter, who are bor-
rowing in the ordinary course of busi-
ness.

(b) Any nonmember bank may termi-
nate its agreement upon written notifi-
cation to the Board.

§ 221.5 Special purpose loans to bro-
kers and dealers.

(a) Special purpose loans. A member
bank and a nonmember bank that is in
compliance with § 221.4 of this part,
may extend and maintain purpose cred-
it to brokers and dealers without re-
gard to the limitations set forth in
§§ 221.3 and 221.8 of this part, if the
credit is for any of the specific pur-
poses and meets the conditions set
forth in paragraph (c) of this section.

(b) Written notice. Prior to extending
credit for more than a day under this
section, the bank shall obtain and ac-
cept in good faith a written notice or
certification from the borrower as to
the purposes of the loan. The written
notice or certification shall be evi-
dence of continued eligibility for the
special credit provisions until the bor-
rower notifies the bank that it is no
longer eligible or the bank has infor-
mation that would cause a reasonable
person to question whether the credit
is being used for the purpose specified.

(c) Types of special purpose credit. The
types of credit that may be extended
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and maintained on a good faith basis
are as follows:

(1) Hypothecation loans. Credit se-
cured by hypothecated customer secu-
rities that, according to written notice
received from the broker or dealer,
may be hypothecated by the broker or
dealer under Securities and Exchange
Commission (‘‘SEC’’) rules.

(2) Temporary advances in payment-
against-delivery transactions. Credit to
finance the purchase or sale of securi-
ties for prompt delivery, if the credit is
to be repaid upon completion of the
transaction.

(3) Loans for securities in transit or
transfer. Credit to finance securities in
transit or surrendered for transfer, if
the credit is to be repaid upon comple-
tion of the transaction.

(4) Intra-day loans. Credit to enable a
broker or dealer to pay for securities, if
the credit is to be repaid on the same
day it is extended.

(5) Arbitrage loans. Credit to finance
proprietary or customer bona fide arbi-
trage transactions. For the purpose of
this section bona fide arbitrage means:

(i) Purchase or sale of a security in
one market, together with an offset-
ting sale or purchase of the same secu-
rity in a different market at nearly the
same time as practicable, for the pur-
pose of taking advantage of a dif-
ference in prices in the two markets; or

(ii) Purchase of a security that is,
without restriction other than the pay-
ment of money, exchangeable or con-
vertible within 90 calendar days of the
purchase into a second security, to-
gether with an offsetting sale of the
second security at or about the same
time, for the purpose of taking advan-
tage of a concurrent disparity in the
price of the two securities.

(6) Distribution loans. Credit to fi-
nance the distribution of securities to
customers.

(7) Odd-lot loans. Credit to finance the
odd lot transactions of a person reg-
istered as an odd lot dealer on a na-
tional securities exchange.

(8) Emergency loans. Credit that is es-
sential to meet emergency needs of the
broker-dealer business arising from ex-
ceptional circumstances.

(9) Capital contribution loans. (i) Cred-
it that Board has exempted by order
upon a finding that the exemption is

necessary or appropriate in the public
interest or for the protection of inves-
tors, provided the Securities Investor
Protection Corporation certifies to the
Board that the exemption is appro-
priate; or

(ii) Credit to a customer for the pur-
pose of making a subordinated loan or
capital contribution to a broker or
dealer in conformity with the SEC’s
net capital rules and the rules of the
broker’s or dealer’s examining author-
ity, provided:

(A) The customer reduces the credit
by the amount of any reduction in the
loan or contribution to the broker or
dealer; and

(B) The credit is not used to purchase
securities issued by the broker or deal-
er in a public distribution.

(10) Loans to specialists. Credit ex-
tended to finance the specialty secu-
rity and permitted offset positions of
members of a national securities ex-
change who are registered and acting
as specialists on the exchange, pro-
vided the credit is extended on a good
faith loan value basis.

(11) OTC market maker credit. Credit
to a dealer who has given written no-
tice to the bank that it is a ‘‘qualified
OTC market maker’’ in an OTC margin
security as defined in SEC Rule 3b–8 (17
CFR 240.3b–8) and that the credit will
be used solely for the purpose of financ-
ing the market making activity, pro-
vided the credit is extended on a good
faith loan value basis.

(12) Third market maker loans. Credit
to a dealer who has given written no-
tice to the bank that it is a ‘‘qualified
third market maker,’’ as defined in
SEC Rule 3b–8 (17 CFR 240.3b–8), and
that the credit will be used solely for
the purpose of financing positions in
securities assumed as a ‘‘qualified third
market maker,’’ provided the credit is
extended on a good faith loan value
basis.

(13) Block positioner credit. Credit to a
dealer who has given written notice to
the bank that it is a ‘‘qualified block
positioner’’ for a block of securities, as
defined in SEC Rule 3b–8 (17 CFR
240.3b–8), and that the credit will be
used to finance a position in that
block, provided the credit is extended
on a good faith loan value basis.
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[Reg. U, 48 FR 35076, Aug. 3, 1983, as amended
at 48 FR 37361, Aug. 18, 1983]

§ 221.6 Exempted transactions.
A bank may extend and maintain

purpose credit without regard to the
provisions of this part if such credit is
extended:

(a) To any bank;
(b) To any foreign banking

insititution;
(c) Outside the United States;
(d) To an employee stock ownership

plan (ESOP) qualified under section 401
of the Internal Revenue Code (26 U.S.C.
401);

(e) To any ‘‘plan lender’’ as defined in
part 207 of this chapter to finance such
a plan, provided the bank has no re-
course to any securities purchased pur-
suant to the plan;

(f) To any customer, other than a
broker or dealer, to temporarily fi-
nance the purchase or sale of securities
for prompt deliver, if the credit is to be
repaid in the ordinary course of busi-
ness upon completion of the trans-
action;

(g) Against securities in transit, if
the credit is not extended to enable the
customer to pay for securities pur-
chased in an account subject to Part
220 of this chapter; or

(h) To enable a customer to meet
emergency expenses not reasonably
foreseeable, and if the extension of
credit is supported by a statement exe-
cuted by the customer and accepted
and signed by an officer of the bank
acting in good faith. For this purpose,
emergency expenses include expenses
arising from circumstances such as the
death or disability of the customer, or
some other change in circumstances in-
volving extreme hardship, not reason-
ably foreseeable at the time the credit
was extended. The opportunity to real-
ize monetary gain or to avoid loss is
not a ‘‘change in circumstances’’ for
this purpose.

§ 221.7 Requirements for the list of
OTC margin stocks.

(a) Requirements for inclusion on the
list. Except as provided in paragraph (d)
of this section, an OTC margin stock
shall meet the following requirements:

(1) Four or more dealers stand willing
to, and do in fact, make a market in

such stock and regularly submit bona
fide bids and offers to an automated
quotations system for their own ac-
counts;

(2) The minimum average bid price of
such stock, as determined by the
Board, is at least $5 per share;

(3) The stock is registered under sec-
tion 12 of the Act, is issued by an insur-
ance company subject to section
(12)(g)(2)(G) of the Act, is issued by a
closed end investment management
company subject to registration pursu-
ant to section 8 of the Investment
Company Act of 1940 (15 U.S.C. 80a–8),
is an American Depository Receipt
(ADR) of a foreign issuer whose securi-
ties are registered under section 12 of
the Act, or is a stock of an issuer re-
quired to file reports under section
15(d) of the Act;

(4) Daily quotations for both bid and
asked prices for the stock are continu-
ously available to the general public;

(5) The stock has been publicly trad-
ed for at least six months;

(6) The issuer had at least $4 million
of capital, surplus, and undivided prof-
its;

(7) There are 400,000 or more shares of
such stock outstanding in addition to
shares held beneficially by officers, di-
rectors or beneficial owners of more
than 10 percent of the stock;

(8) There are 1,200 or more holders of
record, as defined in SEC Rule 12g5–1
(17 CFR 240.12g5–1), of the stock who
are not officers, directors or beneficial
owners of ten percent or more of the
stock, or the average daily trading vol-
ume of such a stock as determined by
the Board, is at least 500 shares; and

(9) The issuer or a predecessor in in-
terest has been in existence for at least
three years.

(b) Requirements for continued inclu-
sion on the list. Except as provided in
paragraph (d) of this section, an OTC
margin stock shall meet the following
requirements:

(1) Three or more dealers stand will-
ing to, and do in fact make a market in
such stock and regularly submit bona
fide bids and offers to an automated
quotations system for their own ac-
counts;

(2) The minimum average bid price of
such stocks, as determined by the
Board, is at least $2 per share;
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